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The EU has an administrative system of merger control
in which the European Commission (EC) conducts
wide-ranging investigations and renders detailed decisions
following the expiry of the strict deadlines mandated in
the EU Merger Regulation (EUMR).1 Those deadlines
are triggered by the submission of a lengthy notification
document (Form CO) that describes the markets on which
the merging parties operate, assesses actual and potential
horizontal, vertical, and conglomerate effects, and is
supported by market share and other data. In recent years,
the EC has increasingly supplemented these features of
EU merger control with extensive and burdensome
documentary requests of the kind that have for many years
characterised merger control in the US. In contrast to the
EU, in the US merging parties need complete only a fairly
basic notification form to start the process and, should
they wish to challenge a transaction, the US agencies
must file suit in court, triggering a judicial review system
with important procedural safeguards.
The evolution in the EC’s reliance on pre-existing
documentary
evidence,
including
ordinary
course-of-business documents generated by merging
parties and third parties (together, “internal documents”),
has been gradual, rather than the result of a sudden or
announced change in policy. The cumulative effects of
this evolution have nevertheless been profound. This
article considers the practical and legal implications of
the EC’s increasing reliance on internal documents and
explains why, in the view of the authors, it would be

appropriate and timely for the EC to formalise its practice
in an effort to render it more transparent, systematic, and
consistent. Specifically, we recommend that the EC adopt
guidelines that enable merging companies and their
advisers to understand and anticipate the circumstances
in which internal documents will be requested and the
types of documents that will be required. We also
recommend that the EC take account of the implications
of extensive document requests for both the scope and
detail of Form CO and the EUMR’s mandated review
deadlines. Finally, we recommend that the EC establish
mechanisms to protect merging parties’ rights and ensure
that the reliance placed on internal documents is fair,
balanced, and objective.

I. Antitrust agencies’ use of internal
documents
Antitrust agencies are interested in, and attach importance
to, internal documents because they view them as
providing valuable evidence of the way in which merging
companies view a range of issues, including market
definition, the competitive landscape, the identities of
their closest competitors, the scope for and likelihood of
market entry, and a transaction’s likely effects. As the
International Competition Network (ICN) has put it, in
the eyes of antitrust agencies, “[p]re-existing documents
containing data are the most compelling” because “[t]he
data contained in ordinary course of business documents
reflect the observations of the company or the author
irrespective of whether the agency is able to test the data
for reliability.”2
The ICN’s view is consistent with statements by EC
officials. As the EC’s then-Acting Deputy
Director-General for Mergers explained in 2014, “[as]
investigations of difficult mergers have become more
complex…economic submissions and detailed analysis
of internal documents play a more important role than
ten years ago.”3 More recently, another EC official noted
that “[i]nternal documents, for us, are a very important
source of qualitative evidence, of how the companies
think, what they’re doing.”4 The EC considers that internal
documents “play an important part in the Commission’s
competitive assessment, for both unilateral and
coordinated effects” because they “can shed light on the
rationale of a deal, the state of the market, its competitive
dynamics, the behaviour of the market players, their
positioning, and metrics used to benchmark such
positioning. They can give also useful insights for the use
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of the economic evidence, by, for example, illustrating
what type of costs firms actually consider in their pricing
decisions.”5
The EC’s increasing reliance on internal documents
aligns the EU with the long-standing practice of the US,
where the antitrust agencies have for many years made
extensive use of internal documents on the ground that
they “often reveal important aspects of the competitive
environment in which the transaction takes place, and are
key to the agencies’ initial review of a transaction.”6
Senior members of the US Federal Trade Commission
(FTC)7 and the Antitrust Division of the US Department
of Justice (DOJ)8 have underlined the importance of
internal documents and the US agencies routinely rely
on internal documents to corroborate and test arguments
made by merging parties. For example, in 2014, David
Gelfand, then-Deputy Assistant Attorney General for
Litigation at the Antitrust Division of DOJ, explained
that the US agencies endeavour to obtain a “complete
picture” of a transaction’s likely competitive effects based
on an objective review of available documents:
“Company documents are…extremely important to
our analysis and they offer merging parties an
excellent opportunity to convince us why their view
of the world is correct…We are often persuaded by
a party’s argument when the party is able to point
to credible, contemporaneous supporting documents.
But recognize that we need a complete picture and
will want to understand statements in your
documents that contradict what you are telling
us…That does not mean that any particular statement
is necessarily dispositive on an issue — after all,
company executives often have imperfect
information themselves and have been known on
occasion to exaggerate their own competitive
strength — but you should take unhelpful documents
seriously, because we do.”9

At the judicial level, EU and US courts largely have
endorsed these views. In the EU, the General Court has
found that internal documents may be “particularly
important in that they corroborate the findings made at
the stage of the analysis of the market shares and the
degree of concentration and precede the analysis of the
econometric information.”10 In the US, internal documents
have played a decisive role in many leading cases. By
way of example, in Bazaarvoice,11 “much of [DOJ’s] story
was told through Bazaarvoice documents” and “the
centrepiece of [DOJ’s] proof was the companies’ own
documents, which showed that the merger was planned
to ‘[e]liminate [Bazaarvoice’s] primary competitor’ and
‘reduc[e] comparative pricing pressure.’”12 More recently,
in Anthem/Cigna, faced with conflicting expert views on
the closeness of competition between the merging parties,
the trial court examined the parties’ business planning
documents, holding that “Anthem’s ordinary course
documents tell a consistent story that contravenes the
firm’s litigation position.”13

II. Evidentiary principles under the EUMR
The EUMR is silent on the evidentiary principles that
apply in EU merger control proceedings. Unlike in the
case of proceedings concerning violations of arts 101 or
102 of the Treaty on the Functioning of the European
Union (TFEU), which relate to past conduct and therefore
demand clear evidence that EU competition rules have
in fact been infringed, the EC engages in a prospective
assessment under the EUMR that necessarily seeks to
predict, on the basis of the best available evidence,
whether a concentration is likely to significantly impede
effective competition using evidence relating to the
current and probable future state of competition on the
market. The burden of proof is borne by the EC14 and
must be discharged in accordance with a “balance of
probabilities” standard.15
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The EU merger review is necessarily fact-specific and
requires the EC to conduct an objective assessment of
different types of evidence. The EC has not set out in a
systematic way the principles it applies to the evaluation
of different types of evidence, although the Horizontal
and Non-Horizontal Mergers Guidelines contain useful
guidance.16 As a practical matter, the EC reviews many
types of evidence from various sources, including: (i)
party evidence; (ii) market share data; (iii) internal
documents; (iv) business person statements and testimony;
(v) independent industry reports; (vi) customer testimony;
(vii) competitor testimony; (viii) consumer surveys; and
(ix) empirical analyses. The EU Courts have confirmed
that “there is no hierarchy between the types of evidence
used by the Commission in merger cases as the
Commission has the duty to make an overall assessment
of the case”17 and the EC endeavours to collect as much
evidence as possible,18 so as to evaluate the “totality of
the available evidence.”19
The EUMR empowers the EC to obtain “all necessary
information” needed to complete its assessment, including
by issuing requests to merging parties and third parties.
Evidence may be obtained through simple requests or
formal decisions.20 Requests for internal documents are
typically sent only after notification.21 The EC may impose
penalties when a merging party provides incorrect or
misleading information.22 For example, in May 2017, the

EC fined Facebook €110 million for providing incorrect
or misleading information during the EC’s 2014
investigation into Facebook’s acquisition of WhatsApp.23
The magnitude of this fine dwarfed penalties imposed in
the past for similar infractions24 and, as Commissioner
Vestager explained at the time, “sends a clear signal to
companies that they must comply with all aspects of EU
merger rules, including the obligation to provide correct
information.”25
As to the scope of its information requests, the EC is
subject to a general requirement to ensure that such
requests are proportionate.26 Consistent, however, with
the wide discretion extended to the EC in respect of
antitrust investigations,27 the EU Courts have given the
EC broad latitude under the EUMR to request as much
information as is considers necessary.28 The only
meaningful limitation is that the EC may not engage in
“fishing expeditions.” In HeidelbergCement, the Court
of Justice criticised a request issued by the EC during an
art.101 investigation on the ground that it sought
“extremely extensive and detailed information…in
relation to twelve Member States over a period of ten
years” based on “an excessively succinct, vague and
generic — and in some respects, ambiguous — statement
of reasons.”29 Accordingly, EC information requests
should be necessary, proportionate, and appropriately
framed.
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IP/17/1924 of 6 July 2017 (Case COMP/M.8283 — General Electric/LM Wind) transactions.
26
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the objectives of the Treaties”). See too Omya AG v Commission of the European Communities (T-145/06) EU:T:2009:27; [2009] 4 C.M.L.R. 19 at [34].
27
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HeidelbergCement EU:C:2016:149; [2016] 4 C.M.L.R. 28 at paras 46, 84, and 90–94.
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As a practical matter, there are few checks on the
scope of EC document requests, as the Hearing Officer
and EC hierarchy are generally reluctant to get involved.
Moreover, judicial review of document requests issued
under the EUMR is effectively excluded, as the
requirement that an appellant demonstrate “a distinct
change in his legal position”30 typically cannot be met in
respect of a decision ordering a company to provide
documents in an on-going merger investigation.
Additionally, merging parties may be reluctant to seek
judicial review of EC decisions while merger
investigations are on-going given the associated delay
and distraction at a time when they are seeking to
persuade the investigating officials to approve their
concentration.

III. The EC’s evolving reliance on internal
documents under the EUMR
The EC’s use of internal documents in merger review has
evolved significantly, from the early days following the
EUMR’s entry into force in 1990, when the EC typically
reviewed only a handful of basic transaction-related
documents, to the modern era, where requests for tens of
thousands of internal documents have become more
common.
The first version of Form CO imposed narrow
documentary requirements on notifying parties, covering
only transaction documents, annual reports and accounts,
and reports or analyses prepared for the purposes of the
transaction and from which information had been taken
to draft the market definition and competitive assessment
sections of Form CO. Notifying parties were also required
to list and briefly describe (but not submit) other analyses,
reports, studies, and surveys prepared for the purposes
of analysing the proposed transaction “with respect to
competitive conditions, competitors (actual and potential),
and market conditions.”31 In 1994, Form CO was amended
to require notifying parties to provide copies of such
documents where at least one affected market was

identified and the document in question had been
submitted to or prepared for any member of a company’s
board or shareholders’ meeting.32
In the decade after the EUMR came into force, the EC
generally confined its review of internal documents to
board papers and only occasionally requested other
documents.33 The EC typically refrained from issuing
broad requests for internal documents, although references
to internal documents in EC decisions became somewhat
more common in the early 2000s. By way of example:
•

•

•

•

In Volvo/Scania, the EC cited internal
documents to support its findings that the
affected markets were national in scope,
that Volvo price discriminated between
different customer groups, and that Volvo
and Scania were close competitors.34
In Schneider/Legrand, the EC cited internal
documents to support its identification of
national markets for electrical equipment.35
In Bombardier/ADtranz, the EC found
support for its identification of national
geographic markets for regional trains,
trams, and underground trains in the
merging parties’ internal documents.36
In General Electric/Instrumentarium, the
EC cited internal documents to assess the
nature of General Electric’s alliance with
a third party, Draeger.37

The seminal event in the evolution of EU merger
control occurred in the early 2000s when the EU Courts
rendered a trilogy of judgments in the Airtours,38
Schneider,39 and Tetra Laval40 cases that were highly
critical of the EC’s use of the available evidence. The
judgment in Airtours was particularly scathing of the
EC’s treatment of documentary evidence.41 Reacting to
the EU Court’s judgments, then-Commissioner Monti
conceded that “our record in the merger area is less
glorious after these Court rulings”42 and, in 2002, the EC
approved a “comprehensive merger control reform

30

IBM Corp v Commission of the European Communities (60/81) EU:C:1981:264; [1981] 3 C.M.L.R. 635 at [9]. See also Air France v Commission of the European
Communities (T-3/93) EU:T:1994:36 at [43]; and Assicurazioni Generali SpA v Commission of the European Communities (T-87/96) EU:T:1999:37; [2000] 4 C.M.L.R.
312.
31
Commission Regulation 2367/90 on the notifications, time limits and hearings provided for in Council Regulation 4064/89 on the control of concentrations between
undertakings [1990] OJ L219/5.
32
Commission Regulation 3384/94 on the notifications, time limits and hearings provided for in Council Regulation 4064/89 on the control of concentrations between
undertakings [1994] OJ L377/1.
33
See, e.g. Commission Decision of December 4, 1996 (IV/M.774 — Saint-Gobain/Wacker-Chemie/NOM, para.72) (EC cited an internal document to support its finding
that conventional abrasive grains did not exercise a competitive restraint on synthetic diamonds); and Commission Decision of 22 January 1997 (Case IV/M.794 — Coca-Cola
Enterprises/Amalgamated Beverages GB, paras 41–63) (EC relied, inter alia, on internal planning documents to define a product market limited to colas).
34
Commission Decision of 15 March 2000 (Case COMP/M.1672 — Volvo/Scania), paras 46, 92, 282, 297 and 306.
35
Commission Decision of 10 October 2001 (Case COMP/M.2283 — Schneider/Legrand), paras 26, 202–204, 217–219 and 227. On appeal, the Court criticised the EC’s
reliance on certain of the merging parties’ internal documents to conclude that Spanish wholesalers would be unable to significantly restrain the merged entity’s competitive
conduct. Schneider Electric SA v Commission of the European Communities (T-310/01) EU:T:2002:254; [2003] 4 C.M.L.R. 17 at [204]–[208].
36
Commission Decision of 3 April 2001 (Case COMP/M.2139 — Bombardier/ADtranz, para.22).
37
Commission Decision of 2 September 2003 (Case COMP/M.3083 — General Electric/Instrumentarium, paras 151–165).
38
Airtours Plc v Commission of the European Communities (T-342/99) EU:T:2002:146; [2002] 5 C.M.L.R. 7.
39
Schneider Electric v Commission v Commission of the European Communities (T-310/01) EU:T:2002:254; [2003] 4 C.M.L.R. 17. This case was decided concurrently
with Schneider Electric v Commission (T-77/02) EU:T:2002:255. The two cases are collectively referred to as “Schneider.”
40
Tetra Laval BV v Commission of the European Communities (T-5/02) EU:T:2002:264; [2002] 5 C.M.L.R. 28. This case was decided concurrently with Tetra Laval BV
v Commission of the European Communities (T-80/02) EU:T:2002:265; [2002] 5 C.M.L.R. 29. The two cases are collectively referred to as “Tetra Laval.”
41
Airtours [2002] 5 C.M.L.R. 7 at [130] (“It is apparent from a cursory examination of that document that the Commission’s reading of it was inaccurate…the Commission
ignored the emphasis placed by the author of the extract on the massive increase in foreign holiday sales that has taken place over the last 20 years. It follows that the
Commission construed that document without having regard to its actual wording and overall purpose, even though it decided to include it as a document crucial to its
finding that the rate of market growth was moderate in the 1990s and would continue to be so”).
42
Quoted in Saneed Shah, “European Court Deals Crushing Blow to Monti’s Merger Policy”, The Independent, 25 October 2002.
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package, which is intended to deliver a world class
regulatory system for firms seeking approval for their
mergers and acquisitions in the Community.”43 Following
extensive discussion with Member State antitrust
agencies, the EC’s proposals were, with only relatively
minor changes, agreed in November 200344 and adopted
in January 2004.45
Among other things, the EC recognised that “the level
of proof required by the [General Court] is high, which
implies that the Commission’s enquiries should be more
extensive and detailed than at present.”46 Accordingly,
with a view to “strengthen[ing] further the economic
underpinnings of [its] competition analysis” and
permitting “more rigorous testing of the economic models
we apply in our investigations,” the EC undertook an
“across-the-board increase in the economic expertise in
our case teams.”47 In July 2003, the EC appointed its first
Chief Economist to provide methodological guidance on
economic policy, general guidance in individual cases,
and detailed support in complex cases, in particular those
requiring sophisticated quantitative analysis.48 In addition,
in an effort to improve internal decision making, the EC
gave additional resources to and expanded the mandate
of the Hearing Officer,49 the official charged with ensuring
that companies’ rights of defence are respected,
established a unit devoted to scrutiny and policy,50 and

formed a peer-review “panel” system to provide “a real
and effective internal check on the soundness of the
investigators’ preliminary conclusions.”51
As to Form CO, the EC expanded the types of
documents that merging companies should provide to
include copies of analyses, reports, studies, surveys, and
any comparable documents prepared by or for any
member of a company’s board or shareholder’s meeting
“for the purpose of assessing or analysing a concentration
with respect to market shares, competitive conditions,
competitors (actual and potential), the rationale of the
concentration, potential for sales growth or expansion
into other product or geographic markets, and/or general
market conditions” (additions to the 1994 version of Form
CO are italicised).52 Following the implementation of the
recast EUMR, the EC steadily increased the number of
internal documents requested from merging parties in
complex cases,53 although the principal evolution in
evidentiary practice involved the more systematic
development of quantitative and other empirical evidence
by the Chief Economist’s Team.54
Form CO’s requirements were again revised in late
2013 to expand still further the types of internal
documents that should be provided to include analyses,
reports, studies, surveys, and any comparable documents
generated during the preceding two years that, in respect
of any affected market, assess market shares, competitive

43

Commission Press Release IP/02/1856 of 11 December 2002.
Commission Press Release IP/03/1621 of 27 November 2003.
45
Commission Press Release IP/04/70 of 20 January 2004.
46
Mario Monti, “EU Competition Policy” (2002) Fordham Corp. L. Inst. 87 (Barry E. Hawk, ed. 1993).
47
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products were close substitutes); Commission Decision of 6 January 2010 (Case COMP/M.5644 — Kraft Foods/Cadbury) (Chief Economist’s Team analysed pricing and
sales data to determine the extent to which the merging companies’ chocolate tablet brands exerted competitive constraints on each other in the UK); and Commission
Decision of 13 July 2011 (Case COMP/M.6101 — UPM/Myllykoski and Rhein Paper) (Chief Economist’s Team carried out stationarity analyses to determine whether
apple juice exerted a strong competitive constraint on orange juice).
44

(2018) 39 E.C.L.R., Issue 1 © 2017 Thomson Reuters and Contributors

The EC’s increasing reliance on internal documents under the EU Merger Regulation: issues and implications 17
conditions, competitors (actual and potential), and/or
potential for sales growth or expansion into other product
or geographic markets.55 (During the preceding
consultation,56 these amendments were criticised by some
commentators as being disproportionate and inconsistent
with the EC’s stated objective of making EU merger
control “business friendly.”)57 Perhaps even more
significantly, in addition to expanding the types of
documents that need be produced as part of the initial
filing, the EC started to issue broad supplemental requests
for internal documents on which it subsequently relied
to substantiate important findings of fact. The following
examples are illustrative:
•

•

•

•

In Olympic/Aegean Airlines, the EC’s
document request covered more than
90,000 internal documents, which were
cited in the EC’s assessment of market
definition, the closeness of competition
between the merging parties, and barriers
to entry.58
In
Western
Digital
Ireland/Viviti
Technologies, the EC’s document request
covered hundreds of thousands of internal
documents, which the EC cited in support
of findings reached on market definition,
closeness of competition between the
merging parties, and barriers to entry.59
In Deutsche Börse/NYSE Euronext, the
EC’s document request covered several
thousand internal documents and its
conclusions on market definition and the
competitive relationship between the
merging parties were based in large part on
extensive citations from those documents.60
In Ball/Rexam, the EC cited large numbers
of internal documents in its assessment of
market definition, closeness of competition
between the merging parties, the nature and
extent of buyer power, and the projected
impact of the transaction.61

•

•

•

In Hutchison 3G UK/Telefonica UK, the
EC’s document request covered more than
300,000 internal documents, which the EC
relied on to substantiate findings concerning
the closeness of competition between the
merging parties.62
In Hutchison 3G Italy/Wind/JV, the EC’s
document request covered more than one
million internal documents that were cited
extensively to substantiate findings that the
merging parties were close competitors and
that the merger would harm competition in
Italy.63
In Dow/DuPont, the EC’s document request
covered more than 400,000 internal
documents, several of which were cited to
support the EC’s findings that the merging
parties were important innovators and that
the merger would slow the development of
new agro-chemicals.64

Although economic evidence remains important to the
EC’s assessment of reportable transactions, merging
parties’ internal documents (and, on occasion, documents
provided by third parties)65 are increasingly relied upon
to substantiate findings reached on product66 and
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See, e.g. Deutsche Börse/NYSE Euronext Decision paras 360–366 (EC cited internal documents to support its conclusion that exchange-traded derivatives did not compete
on the same antitrust product market as derivatives traded on over-the-counter platforms); Commission Decision of 24 May 2013 (Case COMP/M.6576 — Munksjö/Ahlstrom),
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geographic market definition,67 barriers to entry,68
closeness of competition between the merging parties,69
and the likelihood of co-ordinated effects.70

IV. The role of internal documents in US
merger control
Internal documents have historically played a central role
in US merger control. In the US, merger review by the
federal agencies begins with the completion of a simple
notification form. The form provides revenues for each
party broken down by “NAICS” codes, which allows the
agency to determine if the parties’ products or services
overlap. It also requests a set of documents similar to
those required in Form CO,71 but does not request market
data or any narrative other than a brief description of the
structure of the transaction. The content provided by the
filing party fills only a few pages.72 Early in the initial
30-day waiting period, the agencies often issue a narrow,
voluntary request for information on overlapping
businesses, limited to strategic plans, contact information
for the largest customers, market share information as
may be kept in the ordinary course, and (where readily
available) bidding data.73 Parties to transactions that may
involve some overlap, but that do not ultimately require
an extensive investigation, will thus typically produce a
few dozen documents at most.
To the extent the US federal agencies are unable to
conclude that a transaction does not raise serious
competition law issues, they extend their investigation
beyond the initial 30-day waiting period through the
issuance of a request for additional information and
documentary materials, which is known as a Second
Request. In such circumstances, merging parties are not
permitted to close their transaction until 30 days (or 15

in certain cases) after they certify “substantial
compliance” with the Second Request, shifting the burden
to the investigating case team to prove shortcomings or
deficiencies. The US agencies’ practice of issuing a broad
request that is subsequently narrowed by negotiation has
been criticised as burdensome and inefficient.74 Such
criticism is tempered by two considerations. First, the
agencies take the qualifier “substantial” in “substantial
compliance” seriously, and though they frequently issue
deficiency notices after the parties certify substantial
compliance, major disputes are rare. Secondly, even if
the agencies believe that a party has not substantially
complied with the Second Request, the time for review
begins running as soon as the parties certify, and the
burden is on the agency to seek judicial intervention to
toll that time. Neither agency has done so in recent times,
and in practice most deficiency notices are negotiated
rapidly and relatively amicably.
The principal focus of negotiation for the Second
Request is around whose files will be searched, as the
number of individuals is the primary driver of burden.
The DOJ and FTC publish “Model Second Requests”
that give merging companies a reasonable indication of
the types of documents that will be requested.75 The US
agencies’ practice of requesting that a large number of
individuals be searched generates significant burden,
typically costing millions, and sometimes many millions,
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See, e.g. Commission Decision of 8 May 2014 (Case COMP/M.6905 — Ineos/Solvay/JV), para.365 (EC cited parties’ internal documents indicating that the competitive
dynamics of the market for commodity S-PVC were often analysed on a regional level); Commission Decision of 10 September 2014 (Case COMP/M.7061 — Huntsman
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The DOJ’s Model Second Request is available at https://www.justice.gov/atr/request-additional-information-and-documentary-material-issued-weebyewe-corporation;
the FTC equivalent is available at https://www.ftc.gov/system/files/attachments/merger-review/guide3.pdf. See too DOJ, Antitrust Division Revises, Streamlines Model
Second Request, 28 November 2016, https://www.justice.gov/opa/blog/antitrust-division-revises-streamlines-model-second-request [Accessed 1 November 2017]. (“Publishing
the revised Model will permit parties and their counsel to anticipate what information the division may seek, even before being issued a Second Request. This will allow
parties to better focus their collection and review of documents and information, and allow counsel to better advise their clients what to expect from the division”).
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of dollars.76 Given that documents introduced at trial to
block a transaction almost always come from a few of
the most senior executives, one might question whether
the US agencies could limit their requests to those few
individuals.
If the US agencies want to block a transaction, they
must persuade the courts to do so. It typically takes
several months to prepare for a trial, and during this time
the merging parties receive copies of all documents
collected
by
the
agencies
during
their
investigation—including from third parties—and they
have an opportunity to review those documents, take
depositions of document authors and business people to
test the veracity and credibility of what is written in those
documents, and request discovery of additional documents
to obtain context that may be lacking from the universe
of documents collected by the agency. There are also
rules of evidence governing the documents that can be
introduced at trial and how such materials can be used.
As a result, the agencies cannot simply read what they
want into a selective set of documents. Rather, they must
be prepared to demonstrate to a judge that their
interpretation is correct, even after the defence has been
able to cross-examine relevant witnesses and submit its
own documents.

V. Implications and issues
The EC’s increased readiness to request and rely on large
numbers of internal documents as part of the EU merger
review process has important legal and practical
implications, five of which are discussed below.
First, an important implication of the EC’s requesting
and examining large numbers of internal documents as
part of its review process is that merging companies and
their counsel will increasingly need to make themselves
aware of the contents of those documents when they
notify transactions in order to ensure that submissions
made in Form CO are consistent with them.77 Merging
companies will in turn need to take account of the time
and expense associated with conducting large-scale
document review prior to notification, as both may be
non-trivial, given the number of internal documents that
may potentially bear on the wide array of matters
addressed in Form CO (including, but not limited to,
market definition, closeness of competition, market
dynamics, ease of entry, transaction rationale, and
merger-related efficiencies).

This new reality makes it all the more important that
the EC codify its practice. As described above, the EC’s
focus on internal documents has evolved over time and,
unlike changes to the EUMR’s jurisdictional scope and
the substantive test, has occurred without public
consultation or any announcement as to a change in
policy. To ensure greater consistency, and to enable
companies to plan in advance, we recommend that the
EC explain and codify its practice regarding internal
document requests in a notice or set of guidelines that
provides clear advice as to: (i) the circumstances in which
large-scale document requests will be made; (ii) the types
of documents that will routinely be requested (board
decks, business presentations, etc.), including in particular
the circumstances in which email searches may be
required; (iii) the individuals whose documents are likely
to be requested; and (iv) the time period over which
document searches will typically be required.
Secondly, the EC’s increased readiness to request and
examine large numbers of internal documents has
implications for the architecture of the EU merger review
process. When the EUMR was adopted, the EU made a
deliberate decision to use a front-loaded, data-heavy
notification form that required merging companies to
define relevant markets, substantiate the basis on which
those markets had been defined, and provide detailed data
and information about the competitive conditions on those
markets. The EU also chose to introduce a system with
strict deadlines—concentrations were required to be
notified within one week of announcement and the EC
was mandated to issue a decision in every case no later
than five months after notification. That choice effectively
precluded lengthy pre-notification discussions, limited
the extent of information that could reasonably be
provided in Form COs, and excluded extensive
information requests.
Over time, the EU merger review process has evolved:
the handling of straightforward cases has been simplified,
enabling the review periods to be reduced,78 while more
complex cases have become subject to longer and more
intense review. In complex cases, protracted
pre-notification processes, often extending over six
months or more, have become the norm, during which
the EC augments already-lengthy versions of Form CO,
issues multiple information requests, and examines
economic evidence. Following notification, the EC
routinely surveys numerous market participants and
engages in extensive fact-finding to allow it to draft
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See Antitrust Modernization Commission, Report and Recommendations, April 2007 (“on average, second request investigations took seven months and resulted in
median compliance costs of $3.3 million”); and Jason Doly, “Antitrust Pioneer Joe Sims Retires From Jones Day Partnership”, The American Lawyer, 6 January 2016
(“When you’re doing a merger that has some issues, you’re talking about $10 million to $20 million in costs just to gather the information, before the cost of the lawyers”).
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Legal counsel are under a legal obligation to ensure that information and explanations provided in Form CO are “true, correct, and complete.” Form CO must conclude
with the following declaration which is to be signed by or on behalf of the notifying parties: “The notifying party or parties declare that, to the best of their knowledge and
belief, the information given in this notification is true, correct, and complete, that true and complete copies of documents required by Form CO have been supplied, that
all estimates are identified as such and are their best estimates of the underlying facts, and that all the opinions expressed are sincere.” Section 11 Annex I Commission
Regulation 802/2004 implementing Council Regulation 139/2004 on the control of concentrations between undertakings [2004] OJ L133/1. Article 14(1)(a) EUMR empowers
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Over the past decade, the EC has streamlined its review of straightforward transactions, including through a simplified procedure, which allows companies to use a shorter
notification form in respect of non-problematic transactions. See Mergers: Commission Adopts Package Simplifying Procedures Under the EU Merger Regulation —
Frequently Asked Questions, 5 December 2013, Commission Press Release MEMO/13/1098. The EC has acknowledged that “there is room to improve and streamline
some further provisions of the Merger Regulation, particularly with a view towards simplifying procedures.” See Commission White Paper, Towards more effective EU
merger control, 9 July 2014, SWD(2014) 217, paras 76–77.
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detailed, reasoned decisions that often span hundreds of
pages. The cumulative effect of this evolution has been
to lengthen considerably the EUMR review process to a
point where EC review is often among the longest and
most burdensome in the world.
Adding to this already burdensome process a
requirement that merging companies provide thousands
of internal documents represents a significant change to
the architecture of EU merger review that calls into
question the appropriate balance between Form CO, the
EC’s market investigation, economic and other evidence,
and the examination of internal documents. The EC’s
response to date has been to extend pre-notification and/or
suspend its formal review periods following notification
by “stopping the clock” in order to give companies time
to gather internal documents.79 Procedural devices of this
kind were only exceptionally employed in the past, but
have become more frequent and of longer duration in
recent years as the EUMR’s deadlines cannot reasonably
accommodate the time required to respond to
wide-ranging requests for internal documents. Of the 36
Phase II reviews undertaken between 2007 and 2011,
“clock stoppage” occurred in 22% of cases; by contrast,
of the 41 Phase II reviews undertaken between 2012 and
July 2017, “clock stoppage” occurred in 32% of cases
(and an increasing number of Phase I cases). By way of
example:
•

•

In Google/Motorola Mobility, the EC
suspended its Phase I review for 23 working
days to give the merging parties time to
gather internal documents.80
In Huntsman Corp/Equity Interests Held
By Rockwood Holdings, the EC suspended
its Phase II review for 21 working days to
enable the parties, inter alia, to gather
internal documents.81

•

In Dow/DuPont, the EC suspended its
Phase II review on two occasions for a total
of 34 working days, primarily to gather
internal documents.82

The practical implications of the EC’s increasing
requests for internal document are inconsistent with the
original design of the EUMR process and, in the view of
the authors, require a recalibration of that process. In
particular, if, as appears to be the case, the EC intends to
systematically test merging companies’ submissions by
reference to internal documents, then the need to delay
formal notification by many months while the EC perfects
Form CO notifications may no longer be reasonable or
necessary. Accordingly, in cases where the EC envisages
requesting large numbers of internal documents, we
recommend that the EC reduces the extent of information
and explanations that need be provided in Form CO,
disciplines itself to require fewer successive drafts of
Form CO, and issues requests for documents earlier in
the process to give merging companies and their counsel
sufficient time to gather those documents within the
EUMR’s mandated deadlines, obviating the need to “stop
the clock.”
Thirdly, requests for large numbers of internal
documents can have important implications for legal
professional privilege, which shields from disclosure
communications between a company and its lawyers and
documents prepared for the purpose of seeking, obtaining,
or providing legal advice. Consistent with the principles
enshrined in the European Convention on Human Rights83
and the Charter of Fundamental Rights of the European
Union,84 the EU Courts have recognised the existence of
legal professional privilege,85 although many have
criticised the narrow scope of that privilege, which does
not extend to legal advice from in-house counsel.86
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The average time between notification and EC decisions following phase II investigations has increased from 109 working days in 2002 (with proceedings ranging from
74 days (Commission Decision of 17 December 2002 (Case COMP/M.2822 — ENBW/ENI/GVS) to 167 days (Commission Decision of 30 January 2002 (Case COMP/M.2416
— Tetra Laval/Sidel)) to 127 days in 2009/2010 (with proceedings ranging from 77 days (Commission Decision of 28 August 2009 (Case COMP/M.5440 — Lufthansa/Austrian
Airlines) to 145 days (Commission Decision of 17 November 2010 (Case COMP/M.5658 — Unilever/Sara Lee Body Care)) to 134 days in 2016 (with proceedings ranging
from 116 days (Staples/Office Depot Decision) to 160 days (Hutchison 3G UK/Telefonica UK Decision)).
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Commission Decision of 13 February 2012 (Case COMP/M.6381 — Google/Motorola Mobility), para.2.
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Huntsman Corporation/Equity Interests Held By Rockwood Holdings Decision, para.16.
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Dow/DuPont Decision, para.28.
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See too Opinion of Advocate General Kokott, Akzo Nobel Chemicals v European Commission (C-550/07 P) EU:C:2010:229; [2010] 5 C.M.L.R. 19 at para.47 (“[legal
professional privilege is] a general legal principle in the nature of a fundamental right”).
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Article 47 guarantees the right to a fair trial (“Everyone shall have the possibility of being advised, defended and represented”) and art.48 guarantees the right of defence
(“Respect for the rights of the defence of anyone who has been charged shall be guaranteed”).
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See AM&S Europe [2009] 4 C.M.L.R. 19 at [2] (“in all the Member States written communications between lawyer and client are protected by virtue of a principle
common to all those States”); Hilti AG v Commission of the European Communities (T-30/89) EU:T:1991:70; [1992] 4 C.M.L.R. 16 at [18] (“it must be held that the
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Chemicals Ltd v Commission of the European Communities (T-125/03) EU:T:2007:287; [2008] 4 C.M.L.R. 3 and EU:T:2007:58, at [77] (“It thus stated that Community
law, which derives from not only the economic but also the legal interconnection between the Member States, must take into account the principles and concepts common
to the laws of those States concerning the observance of confidentiality, in particular as regards certain communications between lawyer and client. That confidentiality
serves the requirement, the importance of which is recognised in all of the Member States, that every person must be able, without constraint, to consult a lawyer whose
profession entails the giving of independent legal advice to all those in need of it. Similarly, the Court considered that the protection of the confidentiality of written
communications between lawyer and client is an essential corollary to the full exercise of the rights of the defence”).
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See, e.g. Maurits Dolmans and Damien Gerard, “Recognizing the Legal Privilege of In-House Counsel”, April 2013, MLex; Maurits Dolmans, Jay Modrall, and Dirk
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The EC has recognised that certain internal documents
requested under the EUMR may be protected by legal
professional privilege.87 It has not, however, codified or
articulated its approach to identifying such documents,
and its practice is not always consistent.88 Further, as a
practical matter, it is often difficult for merging parties
to identify legally privileged documents within the short
deadlines prescribed by the EC for the submission of
large sets of internal documents.89 Unlike in the US, where
companies may submit documents on a rolling basis as
they complete privilege reviews, the EC is less willing
to give companies time to review documents for legal
privilege and to accept the existence of legal privilege
other than in clear-cut cases involving legal advice given
by outside counsel.90 Also, unlike in the US, the EC does
not have rules that allow companies to “claw back”
inadvertently disclosed privileged material produced in
the context of EU merger review.91 Instead, disputes are
considered by the investigating officials and may be
escalated to the Hearing Officer, which inevitably leads
to delay and may in some cases cause friction between
the merging parties and the EC.
Accordingly, to ensure that merging parties may
appropriately exercise their right to shield legally
privileged documents from disclosure, we recommend
that the EC develop clear guidance as to the circumstances
in which legal privilege will be respected in EU merger
proceedings. Such guidance should, we believe, respect
at a minimum all communications involving outside
counsel, as well as communications involving in-house
counsel if such communications are privileged under the
laws of the jurisdiction in which the relevant in-house
counsel is admitted to practice.92 Indeed, the authors
believe that, as a matter of policy, the EC should extend
the protections of legal privilege to all in-house counsel.
Among the reasons for respecting in-house counsel
legal privilege is that a consistency of approach as
between the EC and US agencies would facilitate the
negotiation of waivers allowing the EC and its US
counterparts to share information; correspondingly,

divergence may impede the negotiation of waivers, and
the collaboration facilitated by those waivers By declining
to recognise privilege over advice from in-house counsel,
and compelling production of such documents, the EC
may be violating the public international law principle of
comity, by interfering with fundamental rights, such as
legal privilege, afforded to a company by the laws of
another state (e.g. in the case where the EC compels
production of advice covered by legal privilege in the
US, on the basis that the advice is not privileged under
EU law).
We further recommend that the EC give merging
companies sufficient time to conduct privilege reviews,
that it establish a timely and effective system for the
adjudication by the Hearing Officer of disputes
concerning the privileged character of documents, and
that it develop procedures to enable companies to “claw
back” inadvertently disclosed privileged material. It is
particularly important that the EC take steps to resolve
privilege disputes in a timely fashion in the context of
merger review, where timelines are invariably tight. At
present, the incentives to challenge the EC’s decisions
on privilege claims in a merger context and an antitrust
context can be very different, as merging parties
invariably want to avoid delaying the review, while parties
to antitrust proceedings can usually afford to spend time
exhausting all available avenues (including appeals) to
have a privilege claim determined.
Fourthly, the EC’s increasing readiness to issue
extensive document requests has important implications
for merging parties’ rights to review those documents in
cases in which the EC issues a statement of objections.
Access to the EC’s file in such cases is “one of the
procedural guarantees intended to apply the principle of
equality of arms and to protect the rights of the defense.”93
In situations where the EC has obtained documents from
the merging parties alone, providing access to those
documents may be relatively straightforward, assuming
each merging company is ready to grant access to the
other company or its counsel. Even then, though, the
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two-week period typically given to companies to review
the EC’s case file and prepare their response to a
statement of objections will often be insufficient when
the case file is extensive and the EC’s statement of
objections cites numerous documents that require review
and verification in order to determine their context,
authorship, and relevance. Accordingly, to ensure that
merging companies’ rights of defence are respected, the
EC should either extend the two-week response period
or, better still, discipline itself to question merging parties
about the provenance and reliability of particular
documents before a statement of objections is issued.
In situations where the EC’s case file contains
documents provided by third parties, including customers
and competitors of the merging parties, it may be more
difficult to provide full access to those documents,
although it is no less important, in particular in cases in
which the EC has relied on such documents. To give
merging parties sufficient time to review third party
documents, full access should be provided to such
documents immediately following the issuance of a
statement of objections. This may in turn necessitate a
more disciplined and systematic approach on the EC’s
part to creating non-confidential versions of documents
that may be shared with merging parties. Where third
party documents cannot be shared with the merging
parties because they contain confidential information, we
recommend that the EC refine and formalise the
procedural mechanisms it has developed to allow merging
parties’ advisers to review confidential information in
data rooms or through confidentiality rings.94 These
procedures were designed for, and have been developed
primarily in respect of, the review of economic evidence
by economic consultants, but could readily be adapted to
allow third party documents to be reviewed by outside
counsel.
Fifthly, in cases in which the EC requests, reviews,
and relies on large numbers of internal documents, it is
essential that its assessment of those documents be fair
and objective. This requires (at least) three qualities—an
open mind, an appreciation of a given document’s author,
intended use, and audience, and a readiness to view all
available documents “in the round.” Only a complete and
balanced assessment of all the available evidence is
capable of determining whether extracts from one or more
documents fairly reflect the views of the companies in
question and can safely be relied upon. To minimise the
risk of confirmation or prosecutorial bias, it is essential
that EC officials resist the temptation to “cherry pick”95

and search only for “smoking guns” that support a
particular theory of harm, remain open to considering
inculpatory documents as well as exculpatory
documents,96 and discipline themselves to understand the
background to and context of any given document.
To the extent the EC has endeavoured to explain its
practice, it has fallen short of providing sufficient
reassurance that it recognises the need to conduct a
complete review of all available documents. In
Ineos/Solvay JV, the merging parties were required to
provide the EC with over 14,000 internal documents.
They subsequently complained about the EC’s selective
use of those documents, contending that the EC had: (i)
focused on a small number of inculpatory documents and
ignored many exculpatory documents; (ii) overemphasised
inculpatory statements in documents that were authored
by junior employees or sales staff, contaminated by
opinions expressed by third party consultants, or drafted
to influence board decisions; and (iii) failed to draw a
proper distinction between strategic aspirations and actual
behaviour in the market. In response, the EC explained
that,
“as a general rule…it is not very appropriate to
employ the concepts of ‘inculpatory’ and
‘exculpatory’ documents in the context of merger
proceedings, which are consensual in nature,
contrary to the meaning attributed to those terms in
the context of antitrust proceedings.”
The EC went on to state that
“[it] is under no obligation to provide a detailed
assessment of all the documents in its file. That
would be incompatible with the need for speed and
the short timescales which the EC is bound to
observe when exercising its power to examine
concentrations.”97
The EC may be correct in stating that there is no legal
obligation for its decisions “to provide a detailed
assessment of all the documents in its file.” The EC is,
however, required as a matter of law (and sound policy)
to perform a balanced assessment of all the available
evidence, including all internal documents. This
obligation requires the EC to assess internal documents
“in the round,” taking full account of their context,
authorship, and representativeness. Meeting this standard
can often be challenging, in particular given the EUMR’s
strict deadlines. It is nevertheless essential that
investigating officials appreciate the need to solicit and
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take account of merging parties’ views on whether a given
document is probative, representative, and has been
properly understood and characterised, and discipline
themselves to give merging parties sufficient time in the
review
process
to
address
the
relevance,
representativeness, and probative value of a given
document before importance is attached to that document.
In the absence of robust and timely judicial review,
the EC’s administrative approach necessarily requires the
adoption of checks and safeguards that replicate those
inherent in a judicial system.98 The safeguards developed
by the EC as part of the reforms adopted in response to
the Airtours, Schneider, and Tetra Laval judgments
reflected the EC’s practice at the time and were, in
particular, designed to ensure that EC decisions would in
future be more firmly grounded in economics.99 They
were not intended to, and do not in fact, address the
implications of large-scale documentary review. If, as
appears increasingly to be the case, EC decisions are to
be framed around internal documents provided in response
to information requests, additional safeguards are needed
to protect merging parties. Two sets of measures may be
considered in this respect.
First, we recommend that the EC adopt a set of best
practices guidelines that, among other things: (i)
acknowledge the need to ensure that document requests
are proportionate; (ii) provide advice on reasonable steps
that merging parties can take to identify internal
documents that are likely to be requested; (iii) explain
the technology, including predictive coding and computer
algorithms, that will generally be accepted by the EC to
sift large sets of internal documents; (iv) describe the
steps that the EC will customarily take to understand the
provenance and context of internal documents, to
ascertain their relevance and probative value, and to assess
their representativeness in light of other documents on

the EC’s case file; and (v) detail the protocols that the
EC will follow to ensure that investigating case teams’
review of large sets of internal documents is fair and
objective.
Secondly, we recommend that the EC establish internal
safeguards designed to ensure that investigating officials’
assessments of internal documents are objective and fairly
conducted. As the Court’s judgment in Airtours makes
clear,100 even the most diligent officials can make
mistakes, overlook important documents, or misconstrue
statements. While the EC has established peer review
panels to provide an effective internal check on
investigating case teams’ preliminary conclusions, the
efficacy of this safeguard has been eroded somewhat by
the evolution in EC practice as the collection and use of
internal documents has expanded. This evolution has
inevitably made effective peer review more challenging,
increasing the risk that evidence will be missed or
misconstrued. We therefore recommend that the remit of
scrutiny panels be extended to checking the completeness,
objectivity, and fairness of documentary review
undertaken by investigating case teams.

VI. Conclusion
The EC’s increasing reliance on large numbers of internal
documents in EU merger review has important legal and
procedural implications. Among other things, it has
implications for the architecture of EU merger control,
calling into question the continued value of Form CO in
its current form. Extensive reliance on internal documents
also requires internal procedures that are fit for purpose,
clear guidelines that are capable of consistent application,
and effective checks on investigating officials’ review of
documentary evidence to ensure that the EU’s
administrative system of merger control remains effective,
efficient, and fair.
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